STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
LEONARD F. NI CHOLS
Petiti oner,
Case No. 97-2996

VS.

STATE OF FLORI DA,
DEPARTMENT OF REVENUE

Respondent .

N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held by video
tel econference in this case on Cctober 31, 1997, at West Palm
Beach, Florida, before Susan B. Kirkland, a duly designated
Adm ni strative Law Judge of the Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioner: Leonard F. Nichols, pro se
1800 Sout heast Street Lucie Boul evard
Bui | di ng 4- 305
Stuart, Florida 34996

For Respondent: FEric J. Taylor
Assi stant Attorney General
Department of Legal Affairs
The Capitol, Tax Section
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUES

Whet her Petitioner is entitled to a refund of use taxes paid
to the State of Florida on October 11, 1995, relating to the

purchase in another state of an autonobile.



PRELI M NARY STATEMENT

By letter dated April 28, 1997, Respondent, Departnent of
Revenue (Departnent), issued to Petitioner, Leonard F. Nichols
(Nichols), a Notice of Reconsideration of Refund Denial, denying
Ni chol s' request for a refund of use taxes paid to the Departnent
relating to Nichols purchase of a 1995 Buick Century in New
Jersey. By letter dated June 25, 1997, N chols requested an
adm ni strative hearing.

On July 2, 1997, the case was forwarded to the Division of
Adm ni strative Hearings for assignment to an admnistrative | aw
j udge.

At the final hearing, the parties agreed to the facts
contained in Section Il E of Respondent's Prehearing Statenent
with the exception of the follow ng sentence: "No sal es taxes
were inposed on or paid by the Petitioner at the tinme of purchase
of the Buick in Newton, New Jersey." N chols testified in his
own behal f at the final hearing and introduced Petitioner's
Exhibits 1-4 in evidence. Respondent did not present any
W tnesses and i ntroduced Respondent's Exhibits 1-13 in evidence.

The parties agreed to file proposed recommended orders
within ten days of the filing of the transcript. The transcript
was filed on Novenber 17, 1997. The parties tinely filed their
proposed recomended orders, and they have been duly consi dered.

FI NDI NGS OF FACT

1. Petitioner, Leonard F. Nichols (Nichols), maintains a



residence in Florida at 1800 Southeast St. Lucie Boul evard,
Bui |l ding 4-305, Stuart, Florida 34996. N chols is legally
domciled in Florida. He also maintains a residence in New
Jersey at 3 Wod Run, Newton, New Jersey 07860.

2. Prior to Cctober, 1995, N chols owned a notor vehicle,
whi ch was registered in Florida. The vehicle had a Florida
vehicl e tag.

3. On Cctober 4, 1995, Nichols purchased a 1995 Bui ck
Century (VIN 1GAAG5MLS6418376) from an autonobil e dealer in
Newt on, New Jersey. The anount paid for the autonobile was
$13, 710. 00.

4. New Jersey inposes a sales tax on the purchase of
tangi bl e personal property in New Jersey. Pursuant to Section
60-570. 016, New Jersey Statutes Annotated, New Jersey allows an
exenption for the paynent of sales tax on nonresidents on the
purchase of a nmotor vehicle if the conditions of the statute are
met .

5. At the tine of the purchase in New Jersey, N chols
submtted a ST-10 Motor Vehicle Deal er Sal es Tax and Use Tax
Exenption form The subm ssion of the ST-10 was made in |ieu of
paynent of sales taxes. Wthout the subm ssion of the ST-10, the
New Jersey deal er woul d have been required to collect the sales
tax. Because Nichols filed the ST-10 at the tine of the purchase
of the autonobile, no New Jersey sales taxes were paid at that

tine.



6. One week later, on Cctober 11, 1995, Nichols registered
his vehicle in Florida. At the tine of registration, since no
sal es tax had been paid on the vehicle prior to this
regi stration, Florida' s use tax of $855.95 was inposed on and
paid by Nichols. Nichols' Florida tags were then transferred to
Ni chol s' new vehicl e.

7. On Decenber 8, 1995, Nichols received notification from
the State of New Jersey, Departnent of Treasury, Division of
Taxation that Ni chols' request for an exenption from paynent of
the New Jersey sales tax was denied and N chols owed the State of
New Jersey $896.63 in taxes, penalty and interest for the sales
tax on the purchase of the Buick in New Jersey.

8. N chols contacted the Departnent and told themthat he
was bei ng assessed a sales tax by New Jersey. N chols was
advi sed that he should pay the New Jersey sales tax and file a
DR-26 form requesting a refund fromthe Departnent.

9. The charges for penalty and interest were |ater dropped
by New Jersey. On Decenber 29, 1995, Nichols mailed a check in
t he amobunt of $822.60 to the State of New Jersey. On January 5,
1996, Nichols received a receipt of paynent fromthe New Jersey
Di vi sion of Taxati on.

10. At the tinme of the registration of N chols' new Buick
in Florida and the paynent of the Florida use tax on Cctober 11,
1995, no taxes had been paid on the sale and purchase of Nichols'

1995 Buick Century in New Jersey or any other state.



CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. Section 120.57(1), Florida Statutes.

12. The Legislature has authorized the taxation of tangible
personal property when the itemis sold at retail in Florida.
Section 212.05(1)(a)la, Florida Statutes. Wen an itemis not
sold at retail in Florida, and is not subject to the Florida
sales tax but is being used in Florida, the itemis subject to
the use tax inposed by Section 212.05(1)(b), Florida Statutes,

whi ch st at es:

At the rate of 6 percent of the cost price of
each itemor article of tangi ble personal
property when the sane is not sold but is
used, consuned, distributed, or stored for
use or consunption in this state.

13. The use tax is also inposed by Section 212.06(1)(a),
Florida Statutes, which provides:

The aforesaid tax at the rate of 6 percent of
the retail sales price as of the nonent of
sale, 6 percent of the cost price as of the
nmoment of purchase, or 6 percent of the cost
price as of the nonent of commingling with

t he general mass of property in this state,
as the case may be, shall be collectible from
all dealers as herein defined on the sale at
retail, the use, the consunption, the
distribution, and the storage for use or
consunption in this state of tangible
personal property or services taxable under
this part :



14. The sale or use of a notor vehicle is subject to the
Florida sales or use tax. Section 212.05(1)(a)l b, Florida
Statutes, states:

Each occasional or isolated sale of an
aircraft, boat, nobile hone, or notor vehicle
of a class or type which is required to be
regi stered, licensed, titled, or docunmented
in this state or by the United States
Governnent shall be subject to tax at the
rate provided in this paragraph.



15.

whi ch inplenents Section 212.05(1)(a)l b, Florida Statutes,

states:

16.

Rul e 12A-1.007(2)(a), Florida Adm nistrative Code,

There shall be a presunption that any
aircraft, boat, nobile honme, notor vehicle,
or other vehicle purchased in another state,
territory of the United States, or the
District of Colunbia but titled, registered,
or licensed in this state is taxable .

Florida permts a credit against Florida use taxes if

t he taxpayer

paid a sales tax to another state on the sane

purchase of tangi ble personal property. Florida s credit

provision is found in Section 212.06(7), Florida Statutes,

states:

The provisions of this chapter do not apply
in respect to the use or consunption of
tangi bl e personal property, or distribution
or storage of tangible personal property for
use or consunption in this state, upon which
a like tax equal to or greater than the
anount inposed by this chapter has been
awful Iy inmposed and paid in another state,
territory of the United States, or the
District of Colunbia. The proof of paynent
of such tax shall be nmade according to the
rul es and regul ati ons of the departnment. |If
t he amount of the tax paid in another state,
territory of the United States, or the
District of Colunbia is not equal to or
greater than the anount of tax inposed by
this chapter, then the dealer shall pay to
the departnent an anmount sufficient to make
the tax paid in the other state, territory of
the United States, or the District of
Colunmbia and in this state equal to the
anount inposed by this chapter

whi ch



17. The Departnent has inplenented the provisions of
Section 212.06(7), Florida Statutes, by rule. Rule
12A-1.007(3)(a), Florida Adm nistrative Code, provides:

Acredit is allowed to a person who as
pur chaser provi des docunentary evi dence that
a lawfully inposed sales or use tax has been
paid to another state, territory of the
United States, or the District of Colunbia on
any aircraft, boat, nobile hone, notor
vehicle, or other vehicle, which |ater
becones subject to Florida tax. The credit
shal |l be the anpbunt of legally inposed sales
and use tax paid to another state, territory
of the United States, or the District of
Col unbi a.

18. Section 212.06(7), Florida Statutes, is an exenption

fromtaxation and as such nust be strictly construed agai nst the

person claimng the exenption. Sebring Airport Authority v.

Ml ntyre, 642 So. 2d 1072 (Fla. 1994); Capital Cty Country C ub

v. Tucker, 613 So. 2d 448 (Fla. 1993); Mkos v. Cty of Sarasota,

636 So. 2d 83 (Fla. 2d DCA 1994); Asphalt Pavers, Inc. v.

Depart ment of Revenue, 584 So. 2d 55 (Fla. 1st DCA 1991).

19. The Departnent interprets Section 212.06(7), Florida
Statutes, and Rule 12-A1.007(3)(a), Florida Adm nistrative Code
to mean that in order for the credit to be applicable, a tax had
to have been lawfully inposed and paid in another state prior to
the tax being due and payable in Florida.

20. In other cases where a statute simlar to Section
212.06(7), Florida Statutes, has been interpreted, the other
state courts have focused on when the other state tax had been

paid. In New England Yacht Sales, Inc. v. Comm ssion of Revenue




Services, 198 Conn. 624, 504 A 2d 605 (Conn. 1986), the
Connecticut Suprenme Court dealt with a simlar statute relating
to credit for taxes paid in other states. Connecticut Ceneral
Statutes, Section 12-430(5), provides:

(5) PAYMENT OF SALES OR USE TAX TO ANOTHER
STATE. |If any service or article of tangible
personal property has already been subjected
to a sales or use tax by any other state or
political subdivision thereof and paynment
made thereon in respect to its sale or use in
an anount less than the tax inposed by this
chapter, the provisions of this chapter shal
apply, but at a rate neasured by the
difference, only, between the rate herein
fixed and the rate by which the previous tax
or use was conputed. If such tax inposed in
such other state or political subdivision
thereof is equivalent to or in excess of the
rate inposed under this chapter at the tine
of such sale or use, then no tax shall be due
on such article.

21. The court in New England Yacht Sales, Inc. rejected a

yacht sellers argunent that it should be given a credit for use
tax paid in another state by the out-of-state purchaser. The
court stated:

The plaintiff's claimis difficult to square
wi th the | anguage of Section 12-430. That
statute provides a credit in the event that
‘any service or article of tangible personal
property has already been subjected to a
sales or use tax by any other state . . . and
paynent made thereon. . . .' (Enphasis
added.) Since the plaintiff's liability for
sales tax in this state was antecedent to the
purchaser's paynent of use tax in Rhode

| sl and, the plaintiff can succeed only if we
give retroactive effect to the Rhode Island
paynment. Such retroactive effect would be
inconsistent wwth the general rule that
statutory exenptions are a matter of

| egislative grace and are thus strictly




construed agai nst the taxpayer. The B.F.
Goodrich Co. v. Dubno, 196 Conn. 1, 8-9, 490
A 2d 991 (1985); Yaeger v. Dubno, 188 Conn.
206, 212, 449 A 2d 144 (1982). As in
Connecti cut Theater Foundation v. Brown, 179
Conn. 672, 677, 427 A. 2d 863 (1980), the

10



plaintiff cannot rely on an exenption that
does not yet exist when its tax obligation
becones due.

22. In the case of Potashni ck Construction Co. v. Loui siana

Depart ment of Revenue and Taxation, 470 So. 2d 526 (La. App. 1st

Cr. 1985), the court awarded a credit toward Loui siana taxes
because the taxpayer had proved that prior to the equi pnent
comng into Louisiana it had paid a sales tax to Mssouri. The

sane result was reached in Allnmed, Inc. v. Departnent of Revenue,

428 101 I11. App 747, 428 N.E. 714 (111. 4th DCA 1981).

23. In the instant case, at the time the Florida use tax
becanme due and payabl e, when Nichols applied for titling and
registration of his Buick, no sales tax had been paid by N chols
in any other state. Thus, the exenption fromtaxation contained
in Section 212.06(7), Florida Statutes, does not apply and
Nichols is not entitled to a credit for sales taxes paid in
New Jer sey.

RECOVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMENDED that a Final Order be entered denying
Leonard F. Nichols' request for a refund of the use taxes paid to

t he Departnent on October 4, 1995.
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DONE AND ENTERED this 18th day of Decenber, 1997, in

Tal | ahassee, Leon County, Florida.

COPI ES FURNI SHED

Eric J. Taylor

Assi stant Attorney General
Department of Legal Affairs
The Capitol, Tax Section

SUSAN B. KI RKLAND

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 18th day of Decenber, 1997

Tal | ahassee, Florida 32399-1050

Leonard F. N chols, pro se

1800 Sout heast St. Lucie Boul evard

Bui | di ng 4- 305
Stuart, Florida 34996

Larry Fuchs

Executive Director
Depart nent of Revenue
104 Carlton Building

Tal | ahassee, Florida 32399-0100

Linda Lettera

Ceneral Counse

Depart nent of Revenue
204 Carlton Building

Tal | ahassee, Florida 32399-0100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
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this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.
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